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have been held all over South Africa, in which the great advantages of 
united national life have been set forth by the most representative 
speakers of the colonies. In a most statesmanlike way, the Convention 
has succeeded in avoiding certain difficulties and in compromising upon 
others, so as to lay before the people of South Africa a Constitution which 
can be accepted with a great deal of enthusiasm, although every detail 
may not be acceptable to every section in the country. In the creation of 
a great political union in South Africa, an important step in advance 
has been taken in the political organization of the modern world. 



THE DAMIANO EXTRADITION CASE 

In the course of 1908 one Vito Damiano was indicted in the state of 
New York for the crime of murder in the first degree, and it appearing 
that he had fled the country and was residing in Argentine, a request was 
made upon Argentine for the extradition of the fugitive in accordance 
with the extradition convention between the United States and Argentine 
Republic, signed September 26, 1896, proclaimed June 5, 1900. The 
Argentine authorities found probable cause for surrendering Damiano 
to the duly constituted American authorities, but insisted that the United 
States should apply to the prisoner in case of condemnation the punish- 
ment immediately inferior to the death penalty. According to Argentine 
law Damiano, upon conviction, would be subject to imprisonment for 
from ten to twenty-five years. The article of the treaty by virtue of which 
Argentine sought to impose this condition upon the surrendering of the 
fugitive is as follows: 

For the purpose of extradition the two high contracting parties will proceed, 
in accordance with this treaty, in conformity with the laws regulating judicial 
proceedings at the time being in force in the country to which the demand for 
extradition shall be directed. 

If the expression " judicial proceedings at the time being in force " 
means that extradition is to take place according to the rules and regula- 
tions provided in each country no exception can well be taken to it un- 
less it should prove to be inconsistent with the express language of the 
treaty. If, however, the expression is interpreted to mean that the pun- 
ishment imposed upon conviction is to be in accordance with the sub- 
stantive law in force in the country to which the demand for extradition 
shall be directed, the extradition treaty might be of little use because of 
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the differences between the punishment imposed by laws of the extradit- 
ing states. If again, the foreign government in the absence of an express 
treaty stipulation had the right to prescribe that the death penalty should 
not be inflicted the United States would be in an embarrassing position, 
because the fugitive is ordinarily returned to the state jurisdiction where 
the crime is committed and the federal authority can not bind the state 
authorities, and the states themselves would experience very great diffi- 
culty if they were obliged to bind themselves not to inflict the punish- 
ment which the facts showed the criminal deserved and the laws imposed. 
Upon a statement of the difficulties involved the Argentine authorities 
reconsidered the matter, and on appeal to the Supreme Court of Argen- 
tine, extradition was ordered unconditionally on the theory that the 
treaty between the countries, not the law of the particular country, is 
determinative. It would appear therefore that article 4, last paragraph, 
supra, is to be construed in the sense attached to it by the United States, 
namely, that the expression "judicial proceedings" is limited to the 
rules of procedure obtaining in each state concerning the preliminary 
hearing of fugitives whose extradition is requested, and that the expres- 
sion " judicial proceedings " has no reference to the trial of the criminal 
in the state where the crime was committed and the punishment to be 
inflicted in accordance with the local laws. At most the expression, is 
one of adjective, not of substantive law. 



THE CASE OP COLLINS V. O'NEIL 1 

The case of Collins v. O'Neil decides an interesting and novel point 
in the law of extradition. It is well known that extradition is a con- 
ventional as distinct from a moral right, that the treaty creating it is 
to be construed, and that the crime for whose commission extradition is 
sought must be a crime in each of the contracting countries. It is fur- 
ther common knowledge that a fugitive can only be tried and convicted 
for the offense for which he was extradited; that if he be acquitted of 
the offense he may return to the surrendering country and a reasonable 
time is allowed him to do this ; that he can not be arrested and tried after 
acquittal for a crime other than that for which he was extradited, unless 
by remaining the intent is manifest either to reside indefinitely or to 
renounce his right to return to the surrendering country. 

1 See Judicial Decisions, p. 747. 



